
Before the  Board of Zoning Adjustment, D.C. 

PUBLIC HEARINGS--May 18 and O c t .  12,  1966 

Appeal N o .  8739 Elvin L. ~ r i n c e f i e l d ,  appe l l an t .  

The Zoning Administrator of t h e  Dis t r ic t  of Columbia, appel lee .  

On motion duly made, seconded and c a r r i e d  with M r .  
W i l l i a m  S. Harps d i s sen t ing ,  t h e  fol lowing Order was entered  a t  
t h e  meeting of t h e  Board on October 17, 1966. 

EFFECTIVE DATE OF ORDER -- Feb. 20, 1967 

That t h e  appeal f o r  a rehear ing  f o r  a var iance  f r o m  t h e  use  
provis ions  of t h e  R-5-B D i s t r i c t  t o  permit con t rac to r l , s  shop and 
o f f i c e  i n  t h e  bui ld ing  a t  2910 Harvard Court ,  NW., l d t  34, square 
2670, be denied. 

FINDINGS OF FACT: 

(1) The f a c t s  and opinions contained i n  t h e  previous case  
concerning t h i s  property are s t a t e d  i n  t h e  BZA Order of August 
8 ,  1966 and i n  a d i s s e n t  by Mr. W i l l i a m  S. Harps dated August 8 ,  
1966 and a r e  incorporated i n  t h i s  Order. 

(2) I n  t h i s  rehear ing  a p p e l l a n t  argues t h a t  t h e  hardship  
requirement which has normally been app l i ed  only t o  land i s  equal ly  
app l i cab le  t o  a bu i ld ing  which has unusual condi t ions  which make 
it impossible t o  use t h e  bu i ld ing  wi th in  t h e  t e r m s  of t h e  Zoning 
Regulations.  

(3) To prove hardship,  a p p e l l a n t  s t a t e s  t h a t  he was unable 
t o  o b t a i n  loans f o r  the  purchase of t h i s  proper ty  from a number 
of d i f f e r e n t  lending i n s t i t u t i o n s  because t h e  property ahd t h e  
e x i s t i n g  bui ld ing  were r e s t r i c t e d  t o  R-5-B uses  and no use  of t h e  
proper ty  wi th in  t h a t  xoning c l a s s i f i c a t i o n  could be made. 

OPINION : 

It i s  t h e  opinion of t h e  major i ty  of t h e  Board t h a t  t h e  rehearinc 
of t h i s  appeal has  produced no new f a c t s  or arguments which were not '  
developed a t  t h e  near ing  of May 18,  1966. 

This  appealmust be denied because (1) any hardship must be found 
i n  t h e  land and n o t  i n  t h e  bu i ld ing ,  (2) a p p e l l a n t  has  no t  e s t a b l i s h e i  
any hardship i n  t h e  land i t s e l f ,  (3) a p p e l l a n t  has  no t  e s t a b l i s h e d  
t h a t  " s t r i c t  app l i ca t ion"  of t h e  R-5-B zoning would r e s u l t  i n  a 
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hardship ,  ( 4 )  a p p e l l a n t  has  n o t - e s t a b l i s h e d  t h a t  t h e  i n j e c t i o n  of h i s  
ope ra t ion  i n t o  t h i s  r e s i d e n t i a l  neighborhood would be wi thout  
de t r iment  t o  t h e  pub l i c  good, and (5) a p p e l l a n t  has  n o t  e s t a b l i s h e d  
t h a t  t h i s  r e l i e f  can be g ran ted  wi thout  s u b s t a n t i a l l y  impair ing t h e  
i n t e n t ,  purpose, and i n t e g r i t y  of the zone p lan  a s  embodied i n  t h e  
Zoning Regulat ions  and Map. 



Before t h e  Board of Zoning Adjustment, D. C. 

PUBLIC HEARING -- May 18,  1966 

Appeal No. 8739 Elvin L. ~ r i n c e f i e l d ,  a p p e l l a n t .  

The Zoning Adminis t ra tor  of t h e  D i s t r i c t  of Columbia, appe l l ee .  

On motion duly made, seconded and c a r r i e d  wi th  Mt. Davis 
and M r .  Harps d i s s e n t i n g ,  t h e  fol lowing Order was en tered  a t  t h e  
meeting of t h e  Board on May 31, 1966. 

EFFECTIVE DATE OF ORDER -- August 8 ,  1966 

ORDERED : 

That t h e  appeal  f o r  a  va r i ance  from t h e  use  provis ions  of 
R-5-B D i s t r i c t  t o  permit  c o n t r a c t o r ' s  shop and o f f i c e  on t h e  f i r s t  
f l o o r  of bu i ld ing  a t  2910 Harvard Court ,  NW., l o t  34, square  2670, 
be denied. 

FINDINGS OF FACT: 

(1) This appeal  was amended a t  t h e  pub l i c  hear ing  t o  r e q u e s t  
a  va r i ance  from t h e  use  p rov i s ions  of t h e  R-5-B D i s t r i c t  t o  permit  
t h e  f i r s t  f l o o r  of premises 2910 Harvard Court ,  NW., t o  be used a s  
a  c o n t r a c t o r ' s  shop and t h e  second f l o o r  t o  be used a s  a c o n t r a c t o r ' s  
o f f  ice. 

(2)  Appel lant  presented  information regard ing  t h e  l e g a l  s t a t u s  
of Harvard Court ,  (Exh ib i t  18)  . The o f f i c e  of t h e  Surveyor f o r  t h e  
D i s t r i c t  of Columbia d e s c r i b e s  Harvard Court ,  NW., a s  a  pub l i c  a l l e y .  

( 3 )  Appe l l an t ' s  p roper ty  i s  loca ted  on an a l l e y  l o t  i n  an 
R-5-B D i s t r i c t .  The a l l e y  on which t h e  s u b j e c t  p roper ty  i s  loca ted  
i s  twenty (20) f e e t  wide and has  i t s  p r i n c i p a l  means of i n g r e s s  
from an a l l e y .  

( 4 )  Appe l l an t ' s  p roper ty  i s  improved w i t h  a  two s t o r y  b r i c k  
s t r u c t u r e  which was cons t ruc ted  i n  1912 a s  a  garage. It was used 
f o r  t h i s  purpose f o r  many yea r s  by t h e  owners of Henderson C a s t l e ,  
where t h e i r  automobiles were garaged. The second f l o o r  was used a s  
r e s idence  q u a r t e r s  f o r  the d r i v e r s .  

(5)  Appel lant  purchased t h e  s u b j e c t  premises about seven (7)  
y e a r s  ago with  t h e  i n t e n t i o n  t o  remodel t h e  bu i ld ing  f o r  l i v i n g  
purposes.  However, it was determined t h a t  the proper ty  could n o t  
be used f o r  t h i s  purpose. Appel lant  presented  a  s ta tement  ( ~ x h i b i t  
9) showing t h a t  t h e  c o s t  of remodeling the bu i ld ing  i n t o  t h r e e  r e n t a l  
u n i t s  would be $30,000 t o  $35,000. 
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(6)  Appel lant  i s  now i n  t h e  con t rac t ing  business  w i t h  a  shop 
i n  Brentwood, Maryland, and o f f i c e s  on Connecticut Avenue. H e  
proposes t h a t  the  premises be used by h i s  c o n t r a c t i n g  f i rm a s  an 
o f f i c e  and garage.  The f i r s t  f l o o r  would be used a s  a  garage.  The 
second f l o o r  would be used only f o r  o f f i c e s .  The bu i ld ing  would 
a l s o  house smal l  equipment used by t h e  workmen on va r ious  con- 
t r a c t i n g  jobs. 

(7) Approximately 28 workment a r e  employed by t h e  company. 
Five persons a r e  employed a s  o f f i c e  personeel ,  two of whom a r e  
o u t s i d e  salesmen. Two t ruck  d r i v e r s  would come t o  the  shop t o  g e t  
equipment, a r r i v i n g  around 7:30 a.m. and r e t u r n i n g  around 4:00 p.m. 
The o f f i c e  personnel  would work from 8:00 a.m. t o  4:30 p.m., f i v e  
days a  week. 

(8) There a r e  o t h e r  commercial uses  i n  t h e  immediate v i c i n i t y  
of t h e  s u b j e c t  premises. 

( 9 )  I n  suppor t  of t h e  var iance  r eques t ,  a p p e l l a n t  cites t h e  
Alley Dwelling Law, D.C. Code, Sec t ions  5-103 through 5-116 (1961) ,  
and Sec t ion  7507 of t h e  Zoning Regulations of D.C. Under t h e  Alley 
Dwelling Law, it i s  t h e  po l i cy  of the  Congress t o  e l imina te  
"bui ld ings  i n  a l l e y s  a s  dwell ings f o r  human h a b i t a t i o n "  a s  such 
uses  a r e  " i n j u r i o u s  t o  t h e  pub l i c  h e a l t h ,  s a f e t y ,  morals and welfare ."  
Sec t ion  7507 s p e c i f i c a l l y  l i m i t s  and p r o h i b i t s  c e r t a i n  dwell ings on 
an a l l e y  l o t  and f u r t h e r s  t h e  po l i cy  of t h e  Alley Dwelling Law. 

OPINION: 

The s u b j e c t  property i s  loca ted  i n  an a l l e y  and i s  i n  an R-5-B 
zone. However, t h e s e  f a c t s  a r e  immaterial  i n  deciding an appeal  
f o r  a  var iance .  This  Board has  never he re to fo re  granted  a  var iance  
on t h e  gound t h a t  a  hardship l ies  i n  t h e  zoning. Granting of t h i s  
appeal  would t h e r e f o r e  c r e a t e  a  dangerous precedent.  

W e  could hard ly  f i n d  t h a t  a p p e l l a n t  would s u f f e r  a  hardship i f  
h i s  proper ty  was n o t  improved and was vacant .  I f  t he  proper ty  w e r e  
vacant ,  t he  owner would have t o  c o n s t r u c t  a  bu i ld ing  i f  he wished 
t o  improve t h e  proper ty ,  and t h i s  Board would n o t  permit  him t o  
b u i l d  and occupy an o f f i c e  and shop bu i ld ing  under an appeal  f o r  a  
var iance.  To permit  this i n  t h e  p r e s e n t  appeal ,  having t o  do with 
an improved l o t ,  r e a l l y  means t h a t  w e  would f i n d  a  hardship i n  t h e  
bu i ld ing  i t s e l f ,  which w e  have c o n s i s t e n t l y  re fused  t o  do. 
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I n  o r d e r  t o  g r a n t  a va r i ance ,  the s t a t u t e  r e q u i r e s  t h a t  t h e  
Board f i n d  t h a t  t h e  r e l i e f  "can be g ran ted  wi thout  s u b s t a n t i a l  
de t r imen t  t o  the p u b l i c  good and wi thout  s u b s t a n t i a l l y  impai r ing  
t h e  i n t e n t ,  purpose,  and i n t e g r i t y  of t h e  zone p l a n  as embbdied 
i n  t h e  Zoning Regulat ions  and m a p s . ' V e  cannot  make t h e  necessary  
f i n d i n g s  t o  s a t i s f y  t h i s  p a r t  of  t h e  va r i ance  s t a t u t e .  

I n  t h e  f i r s t  p l a c e ,  t h e  i n j e c t i o n  of a c o n t r a c t o r s  shop wi th  
t r u c k s ,  n o i s e ,  and employees coming and going,  would ha rd ly  be s a i d  
t o  be wi thout  de t r imen t  t o  t h e  good of t h e  r e s i d e n t i a l  neighborhood 
i n  which t h e  p rope r ty  i s  loca t ed .  

I n  t h e  second p l a c e ,  t h e  reques ted  va r i ance ,  apply ing  a s  it 
must t o  t h e  land and n o t  t o  t h e  b u i l d i n g  ( t h e  va r i ance  would con- 
t i n u e  i f  t h e  b u i l d i n g  w e r e  demolished) ,  could e f f e c t i v e l y  i n h i b i t  
o r  p reven t  t h e  R-5-B development which the zoning p l an  and map 
contemplate.  

This  appea l  must be denied because (1) any hardsh ip  must be  
found i n  t h e  b u i l d i n g  and n o t  i n  t h e  land ,  ( 2 )  a p p e l l a n t  has  n o t  
established any hardsh ip  i n  t h e  l and  i t s e l f ,  ( 3 )  a p p e l l a n t  has  no t  
e s t a b l i s h e d  t h a t  " s t r i c t  a p p l i c a t i o n "  of t h e  R-5-B zoning would 
r e s u l t  i n  a hardsh ip ,  ( 4 )  a p p e l l a n t  has  n o t  e s t a b l i s h e d  t h a t  t h e  
i n j e c t i o n  of  h i s  o p e r a t i o n  i n t o  t h i s  r e s i d e n t i a l  neighborhood would 
be wi thou t  de t r imen t  t o  t h e  p u b l i c  good, and (5)  a p p e l l a n t  has  n o t  
e s t a b l i s h e d  t h a t  t h i s  r e l i e f  can be g ran ted  wi thout  s u b s t a n t i a l l y  
impai r ing  t h e  i n t e n t ,  purpose,  and i n t e g r i t y  of t h e  zone p l an  as 
embodied i n  t h e  Zoning Regulat ions  and map. 

The appeal  i s  denied.  

M r .  Davis and M r .  Harps d i s s e n t .  
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DISSENTING O P I N I O N  BY MR. W I L L I A M  S. HARPS: 

M r .  Harps makes t he  following addit ions t o  the  f a c t s  
a s  s t a t e d  i n  the  decision of the  majori ty ( t he  numbers correspond 
with the  major i ty ' s  Findings of Fac t ) :  

(3) The l o t  measures 50' x  50' and contains 2,500 square f e e t  
of land. 

(5) However, it was determined t h a t  t he  property could no t  be 
economically used f o r  t h i s  purpose. 

(8) The e a s t  (facing) s i d e  of the  a l l e y  i s  zoned C-2. 

(10) The viewing of t h e  property showed t h a t  t he  building was 
set back about f i v e  (5) f e e t  from the  a l l e y  l i n e  and faced a wide 
p r iva t e  a l l e y  used by t rucks  servic ing t he  s t o r e s  i n  the  C-2 zone 
f ron t ing  on Fourteenth S t r ee t .  The e x t e r i o r  inspect ion a l s o  indicated  
t h a t  t he  building was w e l l  constructed and was apparently i n  good 
condition. 

A s  a fo res ta ted  i n  t h e  majori ty opinion, the  sub jec t  property 
i s  located  i n  an a l l ey ,  i s  zoned R-5-B, i s  improved with a  combi- 
nat ion garage and dwelling building 1912. 

Inasmuch a s  the  s i t e  i s  improved, i t s  only l e g a l  use i s  a s  a  
garage f o r  p r iva te  passenger automobiles on the  f i r s t  f l o o r  with 
l i v ing  area above. The exceptions permitted with BZA approval under 
Section 3104.43 of the  Regulations a r e  e i t h e r  no t  poss ib le  o r  not  
p rac t i ca l :  Not possible t o  use t he  building f o r  the  s torage  of 
wares and goods because it contains i n  excess of 2,500 square f e e t  
and not  p r a c t i c a l  t o  use it a s  a  parking l o t  because demolition 
would be necessary, nor a s  a  parking garage because the  building i s  
too small t o  const ruct  a  ramp and u t i l i z e  t he  second f l oo r ;  nor a s  a  
one s to ry  garage because t he  use of the  second f l l o r  would be l o s t .  

Section 8207.11 does not  spec i f i ca l l y  use t h e  word land, how- 
ever  t he  c h a r a c t e r i s t i c s  of the  "property" which must be "exceptional" 
or"extraordinaryn are c h a r a c t e r i s t i c s  which most reasonably a r e  
i n t e rp re t ed  as  c h a r a c t e r i s t i c s  of land r a the r  than of a  s t ruc tu re .  
The sub jec t  property i s  unique because it was b u i l t  i n  1912 f o r  a  
use which has no market i n  i t s  present  locat ion.  A s  a  non-conforming 
s t ruc tu re ,  it can be used, a s  i s ,  providing the re  i s  a market. No 
evidence w a s  presented a t  the  hearing concerning marketabi l i ty.  It  
apparently can be converted t o  a  multi-family building,  bu t  a t  a  
cos t  no t  commensurate with the economic l eve l  of the  immediate ' 
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(Harp 's opinion cont  ' d) 

neighborhood. I t  appears t o  t h i s  member t h a t  s tr ict  app l i ca t ion  
of t h e  r egu la t ions  d e f i n i t e l y  r e s u l t  i n  p e c u l i a r  and except ional  
p r a c t i c a l  d i f f i c u l t i e s  t o  t h e  owner and t h a t  these  d i f f i c u l t i e s  
a r i s e  o u t  of t h e  s t r u c t u r e .  Inasmuch a s  t h e  s t r u c t u r e  was b u i l t  
i n  1912  f o r  a  use,  outmoded now, I be l i eve  t h e  d i f f i c u l t i e s  a r e  
v a l i d  under t h e  r egu la t ions .  

Fur ther ,  I be l i eve  t h a t  t h e  proposed use would n o t  r e s u l t  i n  
s u b s t a n t i a l  de t r iment  t o  t h e  pub l i c  good. The a l l e y  is  used by 
commercial veh ic les .  Commercial veh ic les  park i n  t h e  p r i v a t e  a l l e y  
fac ing  s u b j e c t  and use t h e  p r i v a t e  a l l e y  t o  se rve  t h e  r e a r s  of 
e x i s t i n g  l e g a l  s t o r e s .  These s t o r e s  and t h e  C-2 zoning fac ing  sub- 
ject c o n s t i t u t e  t h e  neighborhood a s  much a s  t h e  res idences  and apa r t -  
ments do. A s  a  ma t t e r  of f a c t ,  16 of t h e  25 s t r u c t u r e s  wi th in  100 
f e e t  of s u b j e c t  a r e  commercial 75 percent  of t h e  land  i n  t h e  same 
a r e a  i s  zoned C-2. 

I f  t h e  var iance w e r e  granted i n  pe rpe tu i ty  it might be an 
e f f e c t i v e  b a r  assembly f o r  proper R-5-B development. The p r e s e n t  
market p r i c e  of R-5-B land i n  neighborhoods s i m i l a r  i n  p o t e n t i a l  t o  
s u b j e c t  f o r  apartment development i n d i c a t e s  t h a t  assembly of t h e  f i v e  
p r o p e r t i e s  abu t t ing  s u b j e c t  and suscep t ib le  t o  assembly, a r e  t o o  
va luable  now t o  warrant  demolit ion f o r  R-5-B apartment use. With t h e  
except ion of one, they  a r e  3 s t o r y  row br i ck  houses i n  apparent ly 
good condi t ion  wi th  many years  of remaining economic l i f e .  

I am of t h e  opinion t h a t  t h e  appeal  should be granted with a  
t i m e  l i m i t  of 5  years  with no bar  t o  f i l i n g  f o r  renewal a t  t h e  end 
of t h e  term. I f  t h e  business  has  proved t o  be a  nuisance o r  i f  t h e  
neighborhood i s  apparent ly r i p e  f o r  assembly f o r  t h e  zoned (R-5-B) 
use a t  t h e  end of t h e  5 yea r  term, t h e  Board can act  on t h e  p e r t i n e n t  
f a c t s .  


